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There is no greater threat facing the planet today 
than Climate Change. Climate activists, civil 
society and Greta Thunberg continue to bring 
pressure on governments and oil majors to 
change their practices and to comply with the 
Paris climate accord. Many governments are 
prioritising spending on renewables as part of 
their recovery from Covid-19. 

In the legal domain, international initiatives such 
as the 2019 ICC report on Resolving Climate 
Change Related Disputes through Arbitration 
and ADR and the 2020 IBA Model Statute for 
Proceedings Challenging Government Failure to 
Act on Climate Change indicate that the legal 
community sees litigation and arbitration as a 
way to enforce human rights and reduce the risk 
of climate change, and there is no doubt that the 
volume of these cases will increase.

One of the goals of this litigation and arbitration 
is to force governments and companies to be 
more responsible in this domain by making them 
pay for the damages they inflict on society. In 
this article, I consider some of the current 
headline cases in climate change litigation and 
arbitration, and particularly their implications for 
damages quantification.

The Causal Link

Climate change litigation includes several 
different types of proceedings focused on the 
impacts of climate change caused by global 
warming. The litigation may be directed at public 
and private companies, governments, city 
administrations and insurance companies. 

There is no doubt that these lawsuits do present 
complex challenges:

§ The forum for any claim – whether national
courts or a bilateral or multilateral investment
treaty or global climate accord

§ Causation – who or what caused climate
change?

§ Liability – how can liability be properly
attributed to any individual company or
government?

§ Damages – if a remedy can be damages, how
should those be quantified, taking account of
the fact that they may continue into the
future?

The science of attribution, of linking extreme 
climate events to greenhouse gas emissions and 
in attributing greenhouse gas emissions to 
particular actors is developing and provides the 
necessary background to climate change claims.

Key Cases to Date

One of the most recent successful litigations has 
been that of Urgenda Foundation v The State of 
the Netherlands in December 2019, in which the 
Dutch Supreme Court upheld the lower court 
decisions establishing that the government had 
a legal duty to prevent dangerous climate 
change, and ruling that the government was 
required to cut its greenhouse gas emissions by 
at least 25% compared to 1990 levels. It will be 
interesting to see what happens when similar 
cases are brought in other countries, including 
cases in relation to the Paris climate accord.

Similarly successful was the case of Torres 
Straits Islanders v Australia, although Australia 
actually chose to compensate the claimants 
rather than continue to fight the lawsuit.  The 
claim was by eight residents of the Torres Strait
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Islands to the UN Human Rights Committee for 
emergency resources to protect them from the 
economic damage caused by rising sea levels, 
tidal surges, coastal erosion and inundation, 
linked to Australia’s carbon emissions and use of 
coal.  Australia agreed in December 2019 to 
spend USD 17 million on seawalls, jetties and re-
establishing ferry services for the islanders. 

Perhaps a sign of where climate change cases 
may go is the US case of State of Rhode Island v 
Chevron Corp et al, in which the state claims 
that greenhouse gas emissions have increased 
water temperatures which have melted polar ice, 
which is allegedly fuelling larger storm surges, 
saltwater intrusion, flooding and threatening 
shellfish in the Narrangansett Bay.  The 
complaint alleges that many of the fossil fuel 
companies knew that their projects caused 
climate change decades ago, but hid that 
information, and the claim is for compensatory 
damages, punitive damages and disgorgement 
of profits.

Damages claims

The two most interesting cases so far for me on 
damages are those of Kivalina v ExxonMobilCorp
and Lliuya v RWE AG. In Kivalina, a village in 
Alaska claimed for losses due to climate change 
which allegedly caused the Arctic sea ice to melt, 
causing the village to need to be relocated.  
Although the claim was dismissed on the 
grounds that regulating greenhouse gas 
emissions was a political rather than a legal 
issue, the Government Accountability Office did 
estimate the relocation costs to be between USD 
95 million and USD 400 million.

In Lliuya, a farmer in the village of Huarez in the 
Andes, has brought a claim for damages against 
RWE, Germany’s largest electricity producer, 
which is still pending. Mr Lliuya claims that RWE 
knowingly contributed to climate change by 
emitting substantial volumes of greenhouse gas 
emissions, which have caused the melting of 
mountain glaciers which now represent an acute 
threat to his village.  Interestingly, in this case, his 
legal team have attempted to calculate damages 
fairly objectively, on the basis of the costs the 
Huarez authorities expect to incur to build flood 
defences and the contribution of RWE to global 
industrial greenhouse gas emissions since the 
beginning of industrialisation, which they 
currently estimate as 0.47%.

The Future

Massive challenges clearly remain for climate 
change claims, both in terms of who should be 
liable for past and future greenhouse gas 
emissions, and then how damages claims should 
be calculated. There are arguments that these 
issues are too big for companies to be 
responsible for and that society has benefited 
massively from fossil fuels in the past, and 
anyway a successful claim could easily wipe out 
the largest multinational, in the way asbestosis 
claims did in the past. But if the claims can be 
brought and if the damages can be attributed to a 
respondent in a sufficiently reliable manner, then 
damages can be calculated.

Calculating damages in relation to climate 
change presents significant challenges. The 
claimants may be blaming greenhouse gases, 
which are something that cannot be attributed to 
any single entity, that originates from power 
stations, cars, aircraft and industrial companies, 
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from private companies and state-owned 
industries and may be driven by past or present 
government policy.  

Environmental damage itself is easier to quantify 
– as the example of the Torres Straits Islanders
shows, it may be based on the cost of rectifying 
the damage.  

But, however difficult the calculations are, the 
public and civil society want them done, and 
want to use litigation and arbitration as one of 
the tools to reduce climate change, and it is up to 
the attribution scientists and damages experts 
jointly to build models based on assumptions 
that are sufficiently robust to support damages 
awards.  The damages calculations will be highly 
dependent on the facts and the science in each 
case, and there will be disputes about whether 
the evidence is sufficiently reliable to form the 
basis of a damages award.  

Damages experts can quantify the damages 
arising from climate change – if appropriate 
assumptions on causation and the effects of 
greenhouse emissions are made by claimants, 
lawyers, civil society and forensic accountants, 
and if the appropriate respondents are identified.  
We can build a model of damages from climate 
change, just as we build damages models for 
any other loss. As the number of lawsuits 
seeking damages relating to climate change 
increases, with claims in the billions of dollars, it 
will be necessary to engage damages experts as 
well to calculate the damages, just as it is 
necessary to use scientists to prove causation 
and attribution. 
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