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COVID-19: WHO BEARS THE 
CONSTRUCTION COST OR LOSS?

Our colleagues Meera Wagman and Ted 
Scott last week released an article on who 
might be liable for construction delays? As a 
follow up to this article we take a brief look 
at what might be considered when pursuing 
the additional costs that are claimed to arise 
from the effect of the Covid-19 virus. We in 
the Asia Pacific region have been dealing 
with the impacts now into our fourth month 
and here are some of our observations 
based upon this early experience.

In the first instance owners, contractors and 
subcontractors, will need to capture the day 
to day effects, which are no doubt far and 
wide reaching. It is worthy of note that some 
jurisdictions are issuing direct instructions 
on how industry should go about business, 
but in many instances construction sites are 
being identified as an essential business and 
so required to continue but none the less 
embrace the various social distancing and 
practices mandated.

Some of these events will likely fall into the 
following categories:

1. Causing project delay (critical or non-
critical);

2. Effects on the subcontractors and supply 
chain;

3. Effects on the labour and material supply;
4. Constraints upon country border 

movement and access to site; and
5. Constraints upon undertaking the work 

itself.

This is not an exhaustive list but will be used 
in this article to show some of the 
challenges the parties will face when looking 
to advance or respond to an event that is 
claimed to be linked to the global pandemic. 
It is also worthy of note that some events 
and impacts will be immediate and felt in 
real time, whereas others will be long lasting 
and likely to impact the whole of the 
remaining parts of the project.

Once a contractor or subcontractor has 
identified various events that are seen to be 
flowing from events or actions linked to 
Covid-19, there is unlikely to be one single 
provision that will be an answer to all 
events. The specifics of the contract will be a 
very important feature in what strategy is 
deployed, as we know that some contracts 
have ‘Force Majeure’ provisions, others have 
‘Special Circumstances’ or it could fall into a 
‘Change Order’ or alternatively in some 
circumstances a breach of contract.

Either way, it would appear to us that a 
clearly developed and mapped strategy of 
the events and routes through the contract, 
should be considered and maintained as a 
live document and regularly updated.

Having developed a strategy, this will clearly 
establish the notice provisions and whether 
the compensation is cost (with or without 
profit), or a value-based approach.

https://www.bisnow.com/new-york/news/construction-development/will-contractors-be-liable-for-coronavirus-construction-delays-103468
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Contractors and subcontractors will likely 
need to develop and shape bespoke record 
keeping systems, as it is unlikely that the 
traditional project controls systems will 
capture the relevant information. To take an 
example and assuming that a site is still 
actively working, it would be likely that the 
social distancing mandates would include 
some of the following impacts:

1. Increased focus on hygiene (e.g. hand 
wash breaks every 30 mins?);

2. Social distancing (1-2m) (e.g. smaller 
gang sizes/manual double handling?);

3. Canteens on remote sites shut down 
(e.g. delivery costs or site closure?); and

4. Availability of masks for dusty trades and 
changes to confined space working.

These are just some examples of typical 
constraints, and it is likely that traditional 
record keeping practices would not gather 
the relevant information to allow the 
capturing of the impacts. These 
circumstances may also lend themselves to 
the use and deployment of unique cost 
coding or referencing systems to enable the 
appropriate valuation data to be captured, 
and not require an extensive filtering 
exercise to remove the non-claimable or 
irrelevant costs.

Contractors and subcontractors would be 
well advised at the same time to be aware 
that owners and respondents to such claims, 
would likely be actively considering 
concurrent delays, failure to serve notices, 
failure to establish a causal link between the

event and the costs and also mitigation 
measures. All of these areas would be well 
worth considering when shaping any 
strategy.

The above considerations assume that the 
owner is not actively engaged in managing 
the direct impacts of Covid-19 on the 
project, albeit there are many owners who 
seek to pro-actively engage in the 
management of such circumstances. Where 
this occurs, we have heard of some 
examples of sites where owners actively 
participate and consent to actions and sign 
off to various responsive actions. Other 
examples include the keeping of one single 
joint record, which is jointly signed off each 
day, and also project schedules being 
completely reprogrammed to change critical 
path activities to pro-actively endeavor to 
de-risk the project.

Having said this, we know that some 
projects will not have such an approach 
deployed and may well face a developing 
situation and unfolding dispute scenario. 
Where this occurs a clearly developed and 
well considered overarching project 
strategy, would be well placed to put the 
parties in as good a position as possible in 
the circumstances to deal with the contract 
provision, breach event, suspension or 
termination.
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The discussion above focused upon the impacts on live projects, but there are also some related 
impacts to the legacy final accounts that exist within most businesses. The drive for cash 
collection is always a feature in the construction industry but is now surely never been more 
prominent. Contractors and subcontractors would be well advised to accelerate the recovery of 
such latent funds, and we are seeing a growing trend of enquiries and instructions in various 
forms of ADR to resolve these legacy disputes. With speed and cost being critical drivers, expert 
determination, mediation and other hybrid approaches are being used in innovative ways to 
achieve this, recognizing that arbitration and litigation will always act as a back stop.

The use of consultants to assist in shaping any strategy for live and legacy projects would  be 
well considered in the context of knowing that if the capturing of events, impacts, consequences 
and linkage to costs is likely to directly contribute to the settlement and recovery of such costs.
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