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Greetings from Secretariat and welcome to the first 2026 
issue of Economists Ink. Whether you are an economist, 
attorney, or simply interested in ideas at the intersection 
of law and economics, we are glad you found us. This 
publication includes insights from leading economists 
about recent developments in law and economics that 
may significantly impact the field.
This issue explores recent topics in the economics of AI-based discrimina-
tion, antitrust remedies in Big Tech, market definition in the cannabis 
industry, and the evolving antitrust allegations in college athletics.

In the first article, Drs. Stuart Gurrea and Nicolas Suarez explore how 
economists may approach class-action litigation claims of discrimination 
involving AI-driven hiring and selection tools. They evaluate the circum-
stances under which such algorithmic systems might not form a common 
policy sufficient to support class certification and consider the implications 
for future AI-related class-wide litigation.

In the second article, Dr. Stephanie Khoury examines the proposed 
settlement in Epic v. Google, which includes revisions to the court-ordered 
injunction intended to open the Android app ecosystem to meaningful 
competition. The article highlights judicial and third-party concerns that 
the proposed changes may fall short of providing an adequate remedy and 
underscores the importance of market-wide economic considerations in 
shaping effective relief.

In the third article, Dr. Jéssica Dutra analyzes the evolving competitive 
landscape of the U.S. cannabis industry as more states adopt cannabis laws. 
She discusses how federal prohibition under the Controlled Substances Act 
(CSA) alongside state-specific regulatory frameworks have produced fragment-
ed markets with localized supply chains without interstate commerce. She 
also considers the implications for competition policy, including market 
concentration and geographic market definition in retail cannabis markets.

Finally, Dr. Kira Stearns examines how prior NIL and revenue sharing 
settlements in college athletics may have shaped economic incentives 
contributing to the recent increase in antitrust allegations against the NCAA. 

We hope you find the articles and news featured in this issue insightful. 
You can stay up to date on the latest from Secretariat’s economists by 
following us on LinkedIn.

Best,

Jéssica Dutra, Director	                Kira Stearns, Director	
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S
imilar allegations regarding bias 
embedded in AI-driven decisions  
have been made in the insurance 
industry about wrongful coverage 
denials and discrimination in  

underwriting and claims processing. At the core  
of these cases is whether reliance on AI-based 
decision making constitutes a common policy 
sufficient to render putative class members 
similarly situated for purposes of class certification.

BY  
DR. STUART GURREA  
DR. NICOLAS SUAREZ

 

 

On May 16, 2025, United States 
District Judge Rita Lin granted a 
Motion for Conditional Certification 
of Collective Action in Mobley v. 
Workday, Inc. The Plaintiff  
alleges age, race, and disability  
discrimination from Workday’s 
AI-driven human resources 
tools that generate hiring  
recommendations.

A Secretariat expert team, led by Managing Director Richard Manning, provided 
significant damages calculations and expert testimony in a landmark earnout dispute 
arising from Johnson & Johnson’s (J&J) alleged breach of its merger agreement with 
Auris Health, Inc.

The team’s work played a vital role in the Delaware Court of Chancery’s precedent-
setting decision that delivered a nearly $811 million award to Auris’ former stockholders— 
marking the largest earnout award in Delaware history.  Retained by Selendy Gay PLLC 
on behalf of Auris (represented by Fortis Advisors), Dr. Manning provided expert 

testimony and presented a damages analysis that the 
Chancery Court adopted in rendering its decision 
following a ten‑day trial in September 2024. In January 
2026, the Delaware Supreme Court affirmed the lower 
court’s findings as to breach of contract and fraud, and 
upheld the Court’s damages methodology. 

Upon remand, the Chancery Court entered a final 
stipulated judgment of nearly $811 million. The 
Secretariat team working on the engagement with Dr. 
Manning included Managing Director Richard Brady, 
Director Kira Stearns, and Manager Jacob Miller.

Landmark Earnout Ruling in J&J -Auris Health Dispute

Secretariat's teams maintained an active presence across the spring anti- 
trust calendar, hosting an evening reception at Centrolina in Washington, 
D.C., on March 24, 2026, alongside the ABA Antitrust Spring Meeting.

The reception welcomed clients, colleagues, and competition professionals as 
delegates convened for what is widely regarded as Antitrust Week.  Secretariat’s 
engagement continued with its sponsorship of the 15th Annual Antitrust Division Alumni 
Cocktail Party, held March 25 at Del Frisco’s and hosted by the Department of Justice 
Antitrust Division-Criminal Enforcement Alumni in conjunction with Hogan Lovells LLP, 
Latham & Watkins LLP, Baker 
McKenzie LLP, Simpson Thacher 
& Bartlett LLP, Linklaters LLP and 
Crowell & Moring LLP. 
Secretariat also sponsored the 
24th Annual International 
Industrial Organization Confer-
ence (IIOC) on April 10-12, 2026. 

Kyle Kost Explores Forces Behind Stock Volatility 

hen it comes to explaining stock market volatility, the story is rarely straightforward. Director Kyle Kost 
has co-authored a recent article, “Policy News and Stock Market Volatility“, published in the Journal of 
Financial Economics, which examines the complex drivers behind fluctuations in equity markets. 

Dr. Kost and his coauthors revisit Robert Shiller’s 1981 finding that stock market movements cannot be fully 
explained by realized future dividends. They introduce a newspaper-based Equity Market  Volatility tracker 
spanning 1985 to the present, constructed to align with the VIX between 1985 and 2015. 

Their research offers new data insights into how policy news and broader economic developments 
shape market volatility, with further analysis applied to firm-level stock price movements and the 
correlation structure of returns.

Secretariat Supports NRG Acquisition 
from LS Power

  
On January 30, 2026, NRG completed its 
acquisition from LS Power of 18 natural-gas-
fired generation facilities totaling about 13 GW 
and CPower, a 6 GW virtual power plant 
platform. A Secretariat team led by Managing 
Director John Morris provided competition 
analyses for NRG supporting the transaction. 

Dr. Morris authored affidavits filed before the 
Federal Energy Regulatory Commission and the 
New York Public Service Commission, which 
approved the transaction on November 14 and 
November 17, 2025, respectively. The Secretariat 
team also consulted with NRG on the Hart-
Scott-Rodino investigation before the U.S. 
Department of Justice, which closed its HSR 
investigation on January 23, 2026. 

Dr. Morris was supported by Managing Director 
Su Sun and Directors Jeffrey Opgrand, William 
Schwartz, and Wei Tan. Outside counsel for 
NRG included Bracewell, McDermott Will & 
Schulte, Read & Laniado. For LS Power included 
Milbank, Willkie Farr & Gallagher, McDermott 
Will & Schulte, and Greenberg Traurig. 

Secretariat Active Across the Spring Antitrust Calendar
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AI DECISION-MAKING AND  
DISCRIMINATION RISK

Organizations often make decisions that impact 
prospective and current employees or custom-
ers. A subject of concern that may lead to 
litigation is the disparate treatment of members 
of a protected class, such as age, race, or gender, in 
decisions, including admissions, underwriting, 
coverage, hiring, promotion, compensation and 
termination.  Reliance on AI-based algorithmic 
decision-making is often intended to reduce 
subjective bias. Recent litigation, however, 
underscores that AI tools may not be bias-free 
and may incorporate, and even potentially 
accentuate, biases associated with the historical 
data on which these models are trained. 

I
n Mobley v. Workday, Inc., the plaintiff claims that 
Workday’s AI-based screening algorithm disproportion-
ately disqualified applicants over 40 years old from 
employment opportunities. Workday operates a two-sided 
platform that allows job candidates to submit applications 
and employers to collect, process, and screen them. The 
plaintiff alleges that the algorithms were trained only on 

incumbent employee data, which resulted in a homogeneous 
workforce that was not representative of the applicant pool and 
was discriminatory against applicants over 40. In granting 
preliminary class certification, Judge Lin identified Workday’s 
algorithmic decision-making tools as discriminatorily scoring 
applications based on age.  Judge Lin further concluded that 
members of the proposed class were similarly situated because  
the basis for the denial of employment was that applicants were 
subject to the same common policy—in this case, the same 
algorithmic decision-making tools, regardless of any disparate 
impact across claimants. Judge Lin, however, explained that this 
preliminary decision did not preclude the possibility that AI 
recommendations are in fact the result of individual employer 
preferences and recommendations, in which case an AI-based 
common policy would not be identifiable.

WHY AI SYSTEMS  
MAY NOT CONSTITUTE  
A COMMON POLICY

This qualification highlights a critical 
question: are outcomes of interest 
attributable to individual human actions 

or common AI rules? Several factors suggest that AI-based hiring 
systems might not always result in uniform policies. 

First, even though predictive statistical models and algorithms 
provide information about objective metrics of performance, in 
practice, these objective metrics are often supplemented with 
human input to assess some subjective aspects of applications, 
such as cultural fit or interpersonal skills. In such cases, final 
decisions may not conform to a common policy and are better 
understood as the result of both model-driven analysis and a 
layer of human oversight involving individualized evaluation of 
a person’s attributes. This will ultimately depend on how these 
screening systems are used. For example, if a recommendation 
system automatically rejects individuals above a certain age, 
with no human review, those applicants may plausibly be 
subject to a common policy.   

Second, AI-based decision making may involve employer-specific 
customization, with parameters defined on a case-by-case basis, 
which may explain why the AI system does not operate in a unified  
way.  For instance, screening models may be trained on employ-
er-specific historical hiring data and tailored to each employer’s 
criteria for a successful applicant. In such circumstances, disparate 

outcome analyses may 
not be susceptible to 
common proof.

Third, AI models evolve 
over time, which runs 
counter to the existence 
of a uniform policy and 
may be more consistent 
with a non-static policy.  

A defining characteristic of AI models is their reliance on 
feedback loops as a basis to learn and improve decision-making 
over time. Performance data provides a basis for re-training and 
refining algorithmic decision-making. Feedback loops, however, 
do not necessarily self-correct. For example, if an algorithm is 
trained on historical data showing that a company often hires 
candidates under 40 years old, the algorithm may initially learn 
that bias and amplify it with successive self-reinforcing recom-
mendations in favor of younger hirings.

ECONOMIC EVIDENCE IN AI-BASED  
DISCRIMINATION CLAIMS

For these reasons, AI systems do not necessarily impose common 
or uniform policies and the existence of common impact and 
harm becomes an empirical question. Generally, economists 
assess matters of alleged discrimination by analyzing observed 
hiring recommendations and then determining the impact of an 
applicant’s characteristics over their likelihood of receiving a 
positive recommendation. A sharp difference in recommenda-
tion rates for applicants above versus below 40 years old, for 
example, may indicate age-based discrimination. 

In the context of analyzing 
AI-based decision making, an 
economist may go beyond the 
conventional analyses of 
discrimination. For example,  
if an economist has access to 
the parameters and architecture 
of a machine learning model,  
they can emulate applicant 
profiles, vary protected 
characteristics, and observe 
changes in recommendations. 
This method allows economists 
to directly interrogate the 
algorithm itself, rather than 
infer discrimination indirectly 
from outcomes. 

Despite its advantages, there  
might be challenges associated  
with this approach.  In the case  
of the Workday platform, if every employer has trained their 
own hiring recommendation system, and if these models are 
being constantly re-trained with new data, it might be  
impossible to reconstruct the precise version of the system that 
generated each recommendation. Moreover, producing such 
data places substantial burdens on defendants, who may resist 
disclosure of their proprietary algorithms. 

IMPLICATIONS FOR CLASS-WIDE  
AI DISCRIMINATION CLAIMS

In summary, the use of AI in decision making does not necessar-
ily imply a uniform policy, particularly where human oversight 
or individualized input is involved. Whether AI driven out-
comes reflect systemic bias remains an empirical question. As 
class-wide AI-related claims continue to emerge, economists now 
have an expanded set of tools to determine whether there is 
evidence of systemic discrimination. 

ECONOMIST DR. NICOLAS SUAREZ has developed  
machine learning models to quantify economic impacts. 
nsuarez@secretariat-intl.com

MANAGING DIRECTOR DR. STUART GURREA   
has offered testimony in Federal Court about the  
statistical identification of discriminatory practices.  
sgurrea@secretariat-intl.com
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REGULATED PROGRAM

NO PUBLIC CANNABIS �ACCESS  
PROGRAM

COMPREHENSIVE MEDICAL
CANNABIS PROGRAM
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THC PROGRAM

No public cannabis 
access program 

Comprehensive medical
cannabis program

Adult & medical use
regulated program 

CBD/low THC program

 

Cannabis legalization is expanding across U.S. 
states, and the cannabis sector has emerged as 
a significant regulated industry with growing 
competition policy implications. 
The state of competition in the U.S. cannabis industry is  
uniquely complex due to the interplay between federal prohibi-
tion1 and state-level legalization.2 In states that have legalized  
medical or recreational use of cannabis, the sector has expanded 
rapidly.3 This has created a patchwork of local markets with 
barriers to interstate commerce, that to some extent insulates 
regional operators from the broader competitive pressures.  
The map illustrates how state regulations differ across the 
country. Although the FTC and DOJ retain jurisdiction to apply 
federal competition law, the continued federal illegality of cannabis 
under the Controlled Substances Act has created institutional 
uncertainty regarding the scope and propriety of federal engage-
ment. In practice, most competition disputes in the sector have 
been addressed by state attorneys general and private litigants. 

These diverse state-level policies have, to some extent, shaped  
the structure of the modern U.S. cannabis industry,4 which is 
best understood as a vertically structured supply chain rather 
than a single unified market. At the upstream level are cultiva-
tors that grow cannabis plants and manufacturers that process 
raw cannabis into derivative products such as concentrates, 
edibles, tinctures, and infused goods. Within this level, firms 
differentiate themselves through branding, potency, and product 
format.5 Downstream are distributors (in some states) and retail 
dispensaries that sell directly to consumers. Because regulation 
varies by jurisdiction, some firms operate across multiple stages 
while others are restricted to a single level. 

Potential antitrust issues can arise at every level of the U.S. 
cannabis industry under the current market structure. Horizon-
tal concerns may occur among growers, manufacturers, or 
retailers competing within the same tier. In addition, vertical 
relationships—such as supply agreements, exclusivity provisions, 
and integration mandates—create potential vertical restraint 
issues linking different levels of the industry. Regulatory features 
including licensing caps and vertical integration requirements 

The cannabis 
industry 

continues to 
operate in 

an uncertain 
regulatory 
landscape, 

where antitrust 
enforcement 

is highly 
fragmented.

can amplify these concerns by limiting entry and altering 
competitive incentives.6, 7

Regulators and policymakers have increasingly expressed 
concern regarding state cannabis regulatory frameworks,8 in 
particular to the increased consolidation among MSOs.9 Vertical 
integration requirements in some states—where licensees must 
control multiple stages of the supply chain—can limit competi-
tion by favoring larger, better-capitalized companies.10 Additional-
ly, licensing caps and residency requirements often restrict the 
entry of new competitors, which can lead to oligopolistic market 
structures. Courts have increasingly entertained constitutional 
and competition-related challenges to state protectionist rules, 
such as residency requirements for cannabis licenses.11 These 
dynamics may unintentionally foster anti-competitive environ-
ments that could harm consumers and small businesses.

One particularly important issue that has thus far remained in 
the domain of state and private antitrust action is geographic 
market definition as it relates to retail cannabis sales. Because 
cannabis cannot legally cross state lines, one might assume 
relevant markets should be established within state borders.12  
However, antitrust analysis focuses on substitution patterns and 
consumer behavior rather than regulatory borders. It assesses 
how far consumers are willing to travel in response to a small but 
significant non-transitory price increase.13 In many retail indus-
tries, including grocery stores and retail gasoline, enforcement 
agencies routinely define highly localized markets because 
consumers respond to price changes within short travel  

distances.14 Cannabis retail competition appears to follow a 
similar pattern. In a recent matter analyzing dispensary 
competition in Washington, D.C., I found localized  

submarkets within the District and measurable cross-border 
competition between dispensaries near the D.C.-Maryland 
boundary despite differing regulatory regimes. These findings 
suggest local competitive constraints may be more economically 
meaningful than jurisdictional boundaries.15, 16 

In the meantime, the cannabis industry continues to operate in 
an uncertain regulatory landscape, where antitrust enforcement 
is highly fragmented. Consequently, there is considerable 
opportunity for state AGs and private parties to play key roles in 
shaping the industry in their localities. In this environment, any 
professional providing economic or legal analysis in cannabis-re-
lated antitrust matters must combine deep knowledge of 
competition principles with a practical understanding of the 
industry’s shifting regulatory framework.  

ENDNOTES ON PAGE 14 

BY DR. JÉSSICA DUTRA 

COMPETITION & 
MARKET STRUCTURE 
OF THE U.S. CANNABIS INDUSTRY

TERRITORIES  
INCREASED IN SCALE

DIRECTOR DR. JÉSSICA DUTRA specializes in antitrust and 

competition, applying economic principles and quantitative 
methods to complex litigation across industries, with particular 
expertise and testimony in cases involving the U.S.  
cannabis sector. jdutra@secretariat-intl.com

No public cannabis 
access program 

Comprehensive medical
cannabis program

Adult & medical use
regulated program 

CBD/low THC program

Source: National Conference of State Legislatures. “State Medical 
Cannabis Laws.“ NCSL, 2024.



SECRETARIAT ECONOMISTS INK     SPRING 2026    11

COLLEGE ATHLETICS

10     SECRETARIAT ECONOMISTS INK     SPRING 202610     SECRETARIAT ECONOMISTS INK     SPRING 2026

This framework was directly challenged in O’Bannon v. NCAA 
(2015), which focused on the NCAA’s prohibition on compensating 
athletes for the use of their names, images, and likenesses (NIL), 		
especially in video games and broadcasts. The Ninth Circuit 		
ruled that while the NCAA could maintain some limits tied to 
amateurism, its complete ban on NIL-related compensation 
violated antitrust law. On July 1, 2021, a wave of state legislation 
and new NCAA policies allowed college athletes to begin signing 
endorsement deals and earn revenue on their NIL.

Another consequential recent ruling came in NCAA v. Alston 
(2021), where the Supreme Court unanimously affirmed that 
NCAA limits on education-related benefits—such as scholarships 
for graduate school, tutoring, or laptops—were unlawful restraints 
of trade. Notably, the court rejected the NCAA’s broad claims that 
amateurism justified deference under antitrust law and openly 
questioned the legality of nearly all NCAA compensation restric-
tions. While Alston technically addressed only education-related 
benefits, its reasoning signaled broad skepticism toward the 
NCAA’s business model.

The House v. NCAA settlement was the most recent antitrust 
resolution that significantly changed how college athletes at 
certain institutions may be compensated.2 Approved in 2025, it 
resolved multiple lawsuits alleging that the NCAA had unlawfully 
restricted athlete pay in violation of federal antitrust law. As part of 
the settlement, schools are now permitted to share athletic revenue 
directly with athletes, subject to annual caps. While the settlement 

Importantly, this incentive is not limited to athletes without 
lucrative professional alternatives. Even in sports such as football 
and men’s basketball, the opportunity cost of remaining in 
college for an additional year has fallen substantially. With the 
availability of NIL income and revenue-sharing arrangements, 
athletes now forgo less by staying in school an extra season to 
develop their skills and potentially improve their draft position.  
Indeed, a recent study of player’s decisions to enter the NBA 
draft between 2019–2024 finds that, following the liberalization 
of NIL rules, more men’s college basketball players choose to use 
their remaining collegiate eligibility.8 

T his growing incentive to maximize one’s time in 
college athletics likely holds for all but the very top 
prospects of high-paying professional leagues. For 
example, a top-five college quarterback projected as a 

second-round pick may hope to improve to a top-three quarter-
back, and first-round selection, after an additional year playing 
college football. Moving from a second-round selection to a 
first-round selection has significant economic upsides. For 
example, a player chosen in the first round of the National 
Football League (NFL) can expect average total compensation of 
$21.7 million, versus $8.6 million for a player chosen in the  
 
 
 
 
 

 
second round. When combined with NIL income and revenue 
sharing from the university, the upside of staying in college an 
additional year is now significantly more economically appealing.

Taken together, these developments point to a new potential 
source of economic harm arising from the NCAA’s position as the 
sole governing body of major college athletics. If an alternative 
collegiate athletic association existed, it might compete to attract 
athletes by offering more generous revenue-sharing arrangements, 
improved NIL opportunities, or more favorable terms governing 
the duration over which athletes can receive such compensation. 
While previous changes to the NCAA compensation rules sought 
to address alleged harm related to the first two dimensions, it did 
not meaningfully confront, and has perhaps exacerbated, the third.

In conclusion, as the economic value of participating in college 
athletics continues to rise, the antitrust implications of NCAA 
eligibility rules are likely to become more pronounced. Restric-
tions that limit how long athletes may participate—and therefore 
earn—within the collegiate system may increasingly be viewed as 
anticompetitive restraints. Whether courts or the NCAA itself will 
adapt in response to these pressures remains an open question.  

ENDNOTES ON PAGE 15

does not classify athletes as employees, it effectively dismantles 
the NCAA’s traditional amateurism model and marks a structural 
shift toward a revenue-sharing system in college sports.

Despite implementing these significant changes, the NCAA 
cannot reasonably expect the end of legal challenges on antitrust 
grounds. Recent cases suggest that the next battleground may 
revolve around the NCAA’s eligibility rules.3 As it currently 
stands, the NCAA provides student athletes with four years of 
athletic eligibility within a five-year period. According to the 
NCAA, this five-year clock begins once the athlete enrolls at any 
collegiate institution, regardless of whether its athletic programs 
operate within the NCAA. The clock does not reset when the 
athlete transfers to a different school.

Under the prior regime—before revenue-sharing and NIL 
agreements—the NCAA’s eligibility requirements were relatively 
innocuous, from an economic perspective. Although many 
athletes received valuable in-kind benefits related to tuition and 
living expenses, participation in collegiate sports did not involve 
direct monetary compensation. As a result, for many athletes, the 
economic opportunities available outside of college were strictly 
superior to those available within it. This disparity was especially

 
pronounced for elite athletes in highly lucrative professional 
sports, such as football and men’s basketball. For these athletes, 
the requirement that they compete without monetary pay  
in college—often due to age-based professional league  
restrictions—was widely understood as an economic sacrifice.4  

H owever, under the current regime, and for a select 
group of individual athletes, the economic returns 
to remaining in college may now far exceed the 
income available outside of the NCAA. This 

dynamic is particularly pronounced for athletes in sports without 
highly paid professional leagues, such as gymnastics. As an 
extreme example, Louisiana State University (LSU) gymnast 
Olivia Dunne reportedly earned an estimated $4.1 million in 
endorsement deals during her fifth year of eligibility.5 Whether 
that level of brand value can be sustained beyond the college 
sports ecosystem remains to be seen. 

Moreover, women’s college basketball players may now earn sub- 
stantially more through NIL arrangements than they would as 
professionals in the Women’s National Basketball Association 
(WNBA). As of June 2025, top NIL earners in women’s college 
basketball reportedly secured deals ranging from roughly $300,000 
to $1.5 million, while the salary for a first-round WNBA draft pick 
begins at approximately $75,000.6 The highest paid WNBA player 
in 2025 commanded an annual average salary of $252,450.7 For play- 
ers who fear that their marketability may diminish upon leaving  
a prominent college program, these disparities create a strong 
economic incentive to remain in college for an additional year.

NIL, 
REVENUE-SHARING,  
AND THE NCAA’S 

GROWING
ANTITRUST  
VULNERABILITY
Antitrust scrutiny of the National Collegiate Athletic 
Association (NCAA) has a long history, rooted in tensions 
between the organization’s role as a regulator of college 
sports and the requirements of U.S. competition law.   
Until 2014, the NCAA relied on amateurism as its primary 
defense against antitrust challenges, particularly  
regarding limits on athlete compensation.
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When combined with NIL income and revenue sharing  
from the university, the upside of staying in college an additional 
year is now significantly more economically appealing.
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pic Games’ (Epic) suit against Google over  

the Google Play Store (GPS) and its payment 

system, Google Play Billing (GPB), continues  

to capture attention as one of the most closely 

watched recent U.S. antitrust battles.  Now, however,  

the focus of the case has shifted from Epic’s jury win and 

Judge Donato’s injunction remedies to the parties’ settle-

ment and proposed remedy changes. The parties’ proposal 

has engendered judicial skepticism, amici involvement, 

opinions from Court-appointed experts, and economic 

scrutiny that may derail the parties’ proposed deal.

In 2020, Epic, creator of the popular Fortnite game, filed a 
lawsuit against Google alleging that the company unlawfully 
maintained monopoly control over Android app distribution 
and in-app billing. Epic argued that Google engineered the 
Android ecosystem to steer app developers and users toward 
GPS, which required the use of GPB and allowed Google to 
collect a commission on transactions. The complaint further 
alleged that Google systematically undermined alternative app 
stores and payment options through contractual restrictions, 
technical design choices, and financial incentives. These practices, 
Epic alleged, preserved Google’s monopoly power, inflated 
commissions taken by Google on purchases through GPS/GPB, 
and reduced competition and innovation.1  Notably, Epic did not 
seek monetary relief, stating: “Google’s conduct has caused and 
continues to cause Epic financial harm, but Epic is not bringing 
this case to recover these damages; Epic is not seeking any 
monetary relief, but rather only an order enjoining Google from 
continuing to impose its anti-competitive conduct on the 
Android ecosystem.“2 

After a multiweek trial in late 2023, a federal jury unanimously 
found Google liable for violating federal and state antitrust laws 
by monopolizing Android app distribution and in-app payments 
and unlawfully tying GPS to GPB.3 Following the verdict, U.S. 
District Judge James Donato entered a permanent injunction 
mandating changes to GPS aimed at fostering competition. This 
included, among other things, requiring that Google allow 
alternative app stores to be available for download on GPS, allow 
alternative app stores to access the GPS app catalogue, and allow 
app developers to use payment options other than GPB.4 Google 
appealed, but, on July 31, 2025, the Ninth Circuit unanimously 
upheld both the jury verdict and the permanent injunction.5  
Google continued to appeal the decision as the deadline to 
implement elements of the permanent injunction approached, 
requesting a partial stay from the Supreme Court, which was 
declined in October 2025.6 

THE PROPOSED SETTLEMENT  The next month, in 
November 2025, Epic and Google announced a settlement and 
proposed several modifications to the injunction. Among the 
changes, the proposal would allow Google to deny alternative 
app stores access to the GPS app catalog and continue to exclude 
the alternative app stores from distribution through GPS, instead 
only allowing that distribution through “sideloading“ 
(installation outside of GPS). Additionally, unlike the original 
injunction, which did not have requirements related to 
commission rates, Google agreed to cap the commission rate on 
GPS. Despite the proposed capped fees, Google and Epic’s terms 
would modify the injunction’s requirement to break the GPS/
GPB tie, instead allowing developers to bypass GPB but still be 
charged (capped) services fees by Google on those transactions.7 

JUDICIAL AND THIRD-PARTY SCRUTINY  The proposed 
modifications, which generally limited the reach of the injunction,      	
       were met with skepticism and concern. Injunctions are not 		
		                typically modified unless, among other 

potential reasons, there has been a significant change in circum-
stance. Judge Donato was not convinced that such a change was 
evident, noting: “The only changed circumstance that I can see 
right now is Epic and Google—two mortal enemies who pounded 
each other relentlessly in this courtroom for many years—are 
suddenly BFFs.“8 Judge Donato further questioned if the proposal 
would “prov[e] an adequate remedy for Google's wrongdoing.“9  

T his scrutiny has raised the possibility that the settlement 
could be rejected or require significant modifications.  
In a December 2025 order, Judge Donato scheduled an 
evidentiary hearing for January 2026 to discuss the 

proposed modifications.10  The Court also announced that it was 

appointing an economist unaffiliated with either party, Prof. 
Nancy L. Rose,11 to “assist the Court in evaluating whether the joint 
request to modify the injunction [. . .] is consistent with the jury 
verdict and the public interest in free and unfettered competition.“12 
Later, in a text order prior to the evidentiary hearing, Judge 
Donato noted that the signatories for the proposed settlement from 
each of the parties would be expected to testify.13

The proposed modifications to the injunction also drew several 
amicus briefs from outside parties that underscore the public-in-
terest dimension of this case. The first of these briefs was filed by 
a group of “scholars of economics and law“, which included  
Paul Heidhues, Gene Kimmelman, Giorgio Monti, Fiona Scott 
Morton, Rupprecht Podszun, and Monika Schnitzer.14 The  
amici expressed concern that the suggested modifications to  
the injunction would effectively make Google’s monopoly a 
Google-Epic shared duopoly, continuing to keep out other 
potential rivals and stifle competition.15  

Next, amicus briefs from Microsoft and the FTC were also filed.16  

These, too, noted concerns with the economic effects of the 
proposed modifications to the injunction. Microsoft amici noted 
that the modifications would “effectively allow Google to restore 
[its] unlawful tie.“17 The FTC amici raised concern that “private 
parties such as Google and Epic may barter away the public 
interest embedded in the court's injunction for private gain.“18   
The commission “urge[d] the Court to consider the extent to 
which privately beneficial terms in the comprehensive settle-
ment could have induced Epic to accept modifications that 
would not necessarily serve the public interest in competition.“19 

PARTNERSHIPS, INCENTIVES, AND COMPETITION  
At the January 2026 evidentiary hearing, Judge Donato indicated 

that it would be unlikely that he would grant the parties’ 
modifications.20 One element that heightened concern was the 
disclosure of a commercial partnership between Epic and Google 
that surfaced during the proceedings.21 Epic agreed to pay Google 
$800 million over six years for collaboration involving Epic’s 
Unreal Engine and joint marketing efforts. Epic CEO Tim 
Sweeney noted that this would give Epic a chance to expand its 
market reach, when asked by Judge Donato what Epic was 
“getting out of this“ part of the deal.22 Judge Donato questioned 
whether this agreement may be influencing Epic’s and Google’s 
incentives regarding the proposed modifications.23  

A lthough this partnership does not, by itself, determine  
the welfare effects of relief measures, it amplifies judicial 
demand for clear economic justification for the proposed 
modifications. Indeed, at the January hearing, Judge 

Donato called on Prof. Douglas Bernheim,24 who served as Epic’s 
economic expert during the course of the litigation, questioning if 
Prof. Bernheim agreed with the modified injunction.25 While 

Prof. Bernheim stated 
that the modified 
injunction was “a better 
model for achieving 
sustainable competition,“ 
Judge Donato was not 
convinced, noting his 
concern that the deal  
“put Epic and Epic alone, 
unlike any other develop-
er or app provider, in a 
special relationship, 
vis-à-vis Google.“26 

The skepticism of the 
Court and amicus  
submissions reinforce  
that this case is not just a 
private dispute between 
two parties, and thus, the 
proposed injunction is not 
only to benefit a given 
party. Instead, the case and 

resulting injunction are focused on benefiting competition, not just 
one competitor. Indeed, as discussed above, even in Epic’s complaint, 
it noted the importance of  “enjoining Google from continuing to 
impose its anti-competitive conduct on the Android ecosystem,“ 
rather than only making Epic financially whole. As such, the Court 
must consider these proposed modifications through an economic 
lens that encompasses the entirety of the market. 

ECONOMIC IMPLICATIONS FOR PLATFORM 
COMPETITION  From an economic perspective, the key issue  
is whether the proposed modifications would meaningfully 
promote competition in the Android app ecosystem or instead 
preserve Google’s market power, albeit in a modified form.  
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ANTITRUST REMEDIES

preserve Google’s market power, albeit in a modified form.  
The original injunction sought to reduce entry barriers, weaken 
Google’s network-effect advantages, and enable rival app stores 
and payment systems to reach viable scale, allowing meaningful 
competition in the market. By contrast, the proposed 
modifications replace structural openness with capped pricing 
and limited access. Economic theory and antitrust literature 
suggest that regulatory price caps (or similar constraints) can 
often be a poor substitute for actual competitive contestability. 
Rather than fostering genuine competition, such regulation can 
lead to an unlawful monopoly converting into a regulated 
monopoly or narrow duopoly.27  Restricting alternative app stores 
to sideloading and allowing Google to impose fees even when 
GPB is bypassed may threaten to recreate the bottlenecks and 
tying dynamics that the jury found unlawful.

The settlement has also raised concerns about asymmetric 
benefits. Remedies that primarily advantage a single large 
developer (here, Epic) may increase that developer’s private 
surplus without improving outcomes for the rest of the 

market (e.g., smaller developers, consumers). This may also 
continue to deter market entry by signaling that individualized 
deals with the dominant platform (here, Google) are required in 
order to successfully compete. Antitrust remedies must be judged 
by their economic effects on market wide incentives that seek to 
encourage entry, multi-homing, and/or competition on price, 
quality, and innovation. Viewed in this light, the skepticism of  
the Court and amici reflects a concern that the proposed  

modifications trade a market-wide competition-enhancing 
remedy for a privately efficient settlement, undermining the 
broader public-interest goals of antitrust enforcement.

This may serve as a test case for digital platform remedies in  
U.S. antitrust enforcement, where antitrust scrutiny and private 
litigation continue to focus. With settlement approval looking 
less likely, Epic v. Google continues to be a case to watch in 2026. 
Epic v. Google has expanded the role of economic analysis in 
antitrust litigation and could shape how courts assess competi-
tion and remedies in platform markets for years to come. 

Note: Since this article was written and finalized, Google and Epic have filed 
amended proposed modifications to the Court's injunction. On March 4, 2026, 
parties submitted a revised set of modifications, claiming that it “hews much more 
closely to the Existing Injunction than did the parties’ previous proposal and is 
designed to address the concerns raised at the January 22, 2026 hearing.“  
(Dkt. 1179) The status of the settlement, the injunction, and the newly proposed 
modifications remains ongoing. These developments underscore the importance of 
the economic considerations underlying remedies in antitrust matters, as discussed 
in this article, and reflect the parties’ continued efforts to craft a resolution that 
addresses both the Court’s concerns in the market, rather than only between parties.
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